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In July of this year, President
Trump tweeted that the Federal
Government “will not accept or al-
low” transgender individuals to
serve “in any capacity” in the U.S.
Military. A year earlier, former Pres-
ident Obama established a policy
that allowed transgender people to
serve openly in our military.

President Trump’s August 25,
2017 Memorandum (the “ban”)
contains three directives. First, all
transgender service members are to
be discharged starting no later than
March 23, 2018. Second, the exist-
ing ban on accession of transgender
members, which was scheduled to
end on January 1, 2018, is to extend
indefinitely. Third, after March 23,
2018, the Defense Department is re-
quired to cease providing sex reas-
signment surgery for transgender
personnel, with a possible individ-
ual exception in cases where failure
to complete procedures already un-
derway could endanger the health of
the individual.

Since then, four separate lawsuits
were filed on behalf of plaintiffs
challenging the policy. In all four
cases, as of December of 2017, the
various district courts have granted
injunctive relief. Specifically, the
ACLU first filed suit in the U.S. Dis-
trict Court in Maryland on August 8,
2017, which resulted in a prelimi-
nary injunction against all directives
contained in the ban in Stone v.
Trump, 2017 U.S. Dist. LEXIS
192183, 2017 WL 5589122 (D.
Md.). Then, on August 9, 2017, an-
other suit was filed in the D.C. Dis-
trict Court. That suit resulted in
Judge Colleen Kollar-Kotelly issu-
ing a preliminary injunction against
two directives in Trump’s three-di-
rective memo. (See Doe v. Trump,

2017 U.S. Dist. LEXIS
178892, 2017 WL
4873042 (D.D.C. Oct. 30,
2017). The D.C. Circuit
Court of Appeals has de-
nied the Administration’s
appeal from Judge Kollar-
Kotelly’s order as of De-
cember 21, 2017. Like-
wise, on December 11,
2017 in the U.S. District Court in
Seattle, Washington, in the matter
of Karnoski v. Trump, the court
found “that the policy prohibiting
openly transgender individuals from
serving in the military is likely un-
constitutional.” Finally, the U.S. Dis-
trict Court in Los Angeles, Califor-
nia granted injunctive relief against
the ban on December 22, 2017 in
Doe v. Trump.

At the heart of the analysis in
each of these cases is whether
heightened judicial scrutiny applies
to the plaintiffs’ equal protection
claim and whether the usual judicial
deference to military policy deci-
sions by the Executive branch are
appropriate in this case. One of the
District Court judges cited an ami-
cus brief filed by retired military of-
ficers and former national security
officials, and wrote that “this is not
a case where deference is warranted,
in light of the absence of any con-
sidered military policymaking
process, and the sharp departure
from decades of precedent on the
approach of the U.S. military to ma-
jor personnel policy changes.” An-
other concluded that heightened ju-
dicial scrutiny was not required to
rule in plaintiffs’ favor on the mo-
tion for injunctive relief.

Also of note, the Maryland Court
found that “President Trump’s tweets
did not emerge from a policy review,
nor did the Presidential Memorandum
identify any policymaking process or

Christopher Chimeri

evidence demonstrating that
the revocation of transgen-
der rights was necessary for
any legitimate national in-
terest. Based on the circum-
stances surrounding the
president’s announcement
and the departure from nor-
mal procedure, the court
agrees with the D.C. court
that there is sufficient support for
plaintiffs’ claims that ‘the decision to
exclude transgender individuals was
not driven by genuine concerns re-
garding military efficacy.”” Judge
Garbis of the Maryland District Court
followed Judge Kollar-Kotelly’s (of
the D.C. District Court) example by
including a ‘cut and paste’ version of
the original Trump tweet sequence in
the background section of his opinion,
and specifically identified policy an-
nouncement via Twitter as a departure
from normal procedure that is to be
factored into this constitutional analy-
sis.

The preliminary injunctions have
largely been based on findings that
plaintiffs are likely to prevail in their
equal protection argument. However,
there is also a due process argument at
play, and the Maryland Circuit Judge
(Garbis) found that “it is egregiously
offensive to actively encourage trans-
gender service members to reveal
their status and serve openly, only to
use the revelation to destroy those ser-
vice members’ careers.” Judge Garbis
also wrote, of due process: “An un-
expected announcement by the Pres-
ident and Commander in Chief of the
United States via Twitter that ‘the
United States Government will not
accept or allow Transgender individ-
uals to serve in any capacity in the
U.S. Military’ can be considered
shocking under the circumstances.
According to news reports provided
by Plaintiffs, the Secretary of Defense

and other military officials were sur-
prised by the announcement. The an-
nouncement also drew swift criticism
from retired generals and admirals,
senators, and more than 100 Members
of Congress. A capricious, arbitrary,
and unqualified tweet of new policy
does not trump the methodical and
systematic review by military stake-
holders qualified to understand the
ramifications of policy changes.”
Among the defenses, the govern-
ment argued that there has been no
“harm” yet, and thus, plaintiffs lack
standing to bring suit. The courts
uniformly rejected the government’s
argument in this regard, as well as
rejected that the matter is not yet
ripe for judicial resolution. In doing
so, the courts reason that the adop-
tion of a policy that violates equal
protection is deemed a harm even
before it is implemented, and the
stigmatic harm of the government
officially deeming all transgender
people as unfit to serve the country
is immediate. This type of holding
may, if the matter works its way
through the Circuit Courts and to
SCOTUS, have important prece-
dential value in years to come.
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